Rural Housing Service, USDA

§3560.702 Unauthorized
sources and situations.

(a) Unauthorized assistance can be
received by a borrower or tenant in the
form of loans, grants, interest credit,
rental assistance, or other assistance
provided by the Agency including as-
sistance received as a result of an in-
correct interest rate being applied to
an Agency loan. Agency officials may
pursue identification and recapture of
unauthorized assistance through any
legal remedies available.

(b) Unauthorized assistance may re-
sult from situations such as:

(1) Assistance being provided to an
ineligible borrower or tenant;

(2) Assistance to an eligible borrower
or tenant being used for an unauthor-
ized purpose;

(3) Assistance being obtained as a re-
sult of inaccurate, incomplete, or
fraudulent information provided by a
borrower or tenant; or

(4) Assistance being obtained as a re-
sult of errors by the Agency, borrower,
or tenant.
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§3560.703 Identification of unauthor-
ized assistance.

(a) The Agency will use all available
means to identify unauthorized assist-
ance, including Agency monitoring ac-
tivities, OIG reports, GAO reports, and
reports from any source, if the infor-
mation provided can be substantiated
by the Agency.

(b) Borrowers have the primary re-
sponsibility for identifying repayment
of unauthorized assistance received by
tenants.

§3560.704 Unauthorized assistance de-
termination notice.

(a) The Agency will notify borrowers,
in writing, when a determination has
been made that unauthorized assist-
ance was received by the borrower.
Borrowers will notify tenants, in writ-
ing, when a determination is made that
unauthorized assistance was received
by the tenant and will simultaneously
send the Agency of copy of the written
notice to the tenant.

(b) The unauthorized assistance de-
termination notice is a preliminary no-
tice, not a demand letter. The unau-
thorized assistance determination no-
tice will:

§3560.705

(1) Specify the reasons the assistance
was determined to be unauthorized;

(2) State the amount of unauthorized
assistance to be repaid and specify the
party responsible for repayment of the
unauthorized assistance (i.e., the ten-
ant or borrower) according to the pro-
vision of §3560.708;

(3) Establish a place and time when
the person receiving the unauthorized
assistance determination notice may
meet with the Agency or, in the case of
tenants, may meet with the borrower,
to discuss issues related to the unau-
thorized assistance notice such as the
establishment of a repayment schedule;
and

(4) Advise the borrower or tenant
that they may present facts, figures,
written records, or other information
within a specified period of time which
might alter the determination that the
assistance received was unauthorized.

(c) Upon request, the Agency or bor-
rower, in the case of tenants, will grant
additional time for discussions related
to an unauthorized assistance deter-
mination notice. Borrowers must no-
tify the Agency of schedule revisions
when additional time is granted to a

tenant in unauthorized assistance

claims.

§3560.705 Recapture of unauthorized
assistance.

(a) The Agency will seek repayment
of all unauthorized assistance received
by a borrower or tenant, plus the cost
of collection, to the fullest extent per-
mitted by law. Agency efforts to col-
lect unauthorized assistance may in-
clude offsets, the use of private or pub-
lic collection agents, and any other
remedies available. Agency findings re-
lated to unauthorized assistance deter-
minations will be referred to credit re-
porting bureaus and other federal,
state, or local agencies with jurisdic-
tions related to the unauthorized as-
sistance findings for suspension, debar-
ment, civil or criminal action to the
fullest extent permitted by law.

(b) If a borrower or tenant agrees to
repay unauthorized assistance, the
amount due will be the amount stated
in the unauthorized assistance deter-
mination notice unless another amount
has been approved by the Agency.
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(c) Repayment may be made either
with a lump sum payment or through
payments made over a period of time.
If a borrower or tenant agrees to repay
unauthorized assistance, the borrower
or tenant proposed repayment schedule
must be approved by Agency prior to
implementation. Agency approval of a
repayment schedule will take into con-
sideration the best interest of the bor-
rower, the tenant, and the Federal
Government.

(d) Borrowers must retain copies of
all correspondence and a record of all
conversations between the borrower
and a tenant regarding unauthorized
assistance received by a tenant.

(e) When a tenant, who has received
unauthorized assistance due to tenant
error or fraud as determined by the
Agency, moves out of a housing
project, the borrower is no longer re-
sponsible for recapturing the unauthor-
ized assistance provided that the bor-
rower notifies the Agency of the ten-
ant’s move and transfers all records re-
lated to the tenant’s unauthorized as-
sistance to the Agency within 30 days
of the tenant’s move. The Agency will
pursue collection of the unauthorized
assistance from the tenant.

(f) If a borrower refuses to enter into
an unauthorized assistance repayment
schedule with the Agency, the Agency
will initiate liquidation procedures, in
accordance with §3560.456, or other en-
forcement actions, such as suspension,
debarment, civil, or criminal penalties,
in accordance with §3560.461. If a ten-
ant refuses to enter into an unauthor-
ized assistance repayment schedule,
the Agency will initiate recovery ac-
tions against the tenant.

(g) Borrowers may not use housing
project funds to pay amounts due to
the Agency as a result of unauthorized
assistance due to borrower fraud.

§3560.706 Offsets.

Offsets and any other available rem-
edies may be used by the Agency to re-
capture unauthorized assistance. Guid-
ance concerning use of offsets can be
found at 7 CFR 3550.210.

§3560.707 Program participation and
corrective actions.

(a) With Agency approval, a borrower
or tenant, who has received unauthor-

7 CFR Ch. XXXV (1-1-06 Edition)

ized assistance, may continue to par-
ticipate in the project if they have the
legal and financial capabilities to do
s0. Approval considerations for such
forbearance and repayment are in
§3560.705.

(b) A borrower or tenant who was re-
sponsible for the circumstances caus-
ing the unauthorized assistance must
take appropriate action to correct the
problem within 90 days of the unau-
thorized assistance determination no-
tice date, unless an alternative date is
agreed to by the Agency.

(c) When the interest rate shown in a
debt instrument resulted in the receipt
of unauthorized assistance, the debt in-
strument will be modified to the cor-
rect interest rate. All payments made
by the borrower at the incorrect inter-
est rate will be reapplied at the correct
interest rate, and remaining payments
due on the loan will be recalculated on
the basis of the correct interest rate,
plus any amounts due to the Agency as
a result of the use of an incorrect in-
terest rate, unless the Agency agrees
to a separate repayment process.

§3560.708 Unauthorized assistance re-
ceived by tenants.

(a) Tenant actions that require ten-
ant repayment of unauthorized assist-
ance received by tenants include, but
are not limited to:

(1) Knowingly or mistakenly mis-
representing income, assets, adjust-
ments to income, or household status
to the borrower as required under sub-
part D of this part; or

(2) Failure to properly report changes
in income, assets, adjustments to in-
come, or household status to the bor-
rower as required in subpart D of this
part.

(b) Borrower actions that require
borrower repayment of unauthorized
assistance received by tenants include,
but are not limited to:

(1) Incorrect determination of tenant
income or household status by the bor-
rower, resulting in rental assistance or
interest credit that is not allowable
under the provisions of subparts D, E,
or F of this part, as applicable; or

(2) Assignment of rental assistance to
a household that is ineligible under the
requirements of subpart F of this part.
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